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determined that its traditional end-to-end approach to determining jurisdiction was inappropriate. 
Even if this analysis were applicable, however, we would still find that F W D  is an interstate 
service based on the Commission’s “mixed use” doctr~ne.’~~ 

40 We seek comment on the appropnate basis or bases for ssserting federal 
junsdiction over the various categories of IP-enabled services. Specifically, we request cornmat 
on whether the Commission should extend the findlngs made in our Pulver Dechradory Ruling 
to other IP-enabled services. We also seek comment on whether the Commission’s end-bend 
analysis is shlarly inappropnate for other IP-enabled se~vices.’~’ We emphasize that our 
discussion of the end-to-end analysis refers only to the jurisdictional analysis (2.e. the inqwty into 
whether a call is interstate or intrastate based on its end points) and not the analysis of whether 
protocol conversion occurs between the end points of a communication. As noted in the Pulver 
Declaratory Ruling, with Internet communications, the  points of origination and termination are 
not always Does the end-to-end analysis, designed to assess point-ta-point 
communications, have any relevance in this new IP environment? To the extent we were to 
retam the end-to-end approach, we request comment on whether the Commission should apply 
its “mixed use” standard, descnbed above, to other IP-enabled services. We also request 
comment on the capabilities of existing Internet geo-location technologies used to ascertain the 
location of the source of a packet. Specifically, are these technologies sufficiently accurate fox 
purposes of determining the jurisdictmn of some IP-enabled communications and how should 
they affect our junsdictional analysis? In cases where the Puluer Declurato y RuZing analysis is 
inapposite, we seek comment as to whether there are other grounds on which we may assert 
federal jurisdiction over a glven class of IP-enabled services. I€ we were to draw jurisdictional 
distinctions between classes of IP-enabled services, what service characteristics (e.g., ability to 
deterrmnc the geographcal location of the ongmating and tenninatmg points of their customers’ 
calls, use of the Internet) justiEy those disbnctions? 

41 We hrther seek comment regarding whether, and on what grounds, one or more 
classes of IP-enabled service should be deemed subject to exclusive federal jurisdiction wth 
regard to traditional common carrier regulation. For example, the Constitution’s Supremacy 
Clause prohibits state regulation in a variety of circumstances, including where the federal 
government occupies the field leaving no room for state reg~lation’~’ or where it is not possible 

The Comssion has pnvlously applied the rmxcd use standard to atuabons whem it was imprachcal or 
impossible to separate out mterstate f h m  mtmstate traffic c m e d  over a shared facihty. See Pulver Deciaratoly 
R u h g  at paras. 21-22 (cxtmg GTE Telephone Operatwag Cos., GTE TunfNo. I ,  GTQC Transmittal No 1148, CC 
Docket No. 98-79, Memorandum Opmon and Order, 13 FCC Rcd 22466, 22468, para. 5 (1998), M73”,423 
Murket Smcture M e r ,  97 FCC 2d 682). 

See generally Bell A d .  Tel. Cas. v FCC, 206 F.3d 1, 5-8 (D.C. Cn. 2000) 131 

13’ See Pulver Declaratory Ruling ai para, 21, 
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C o p ,  331 U S 218,230 (1947)). 
See, e g , Fideliv Fed Sav & b a n  Ass ’n Y Cuesfu, 458 U S 141, 153 (1980) (citing Rice Y Snntn FeElmoror 
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to separate the interstate and intrastate aspects of a particular matter, and state regulation would 
negate valid Commission regulatory Does either of these grounds - or any other ground 
contemplated by the Supremacy Clause - apply to IP-enabled services?135 Does the Commerce 
Clause, which denies states “the power unjustifiably to discriminate against or burden the 
interstate flow of articles of commerce,” apply to limit state regulation of P-enabled 
Alternatively, we note that section 253 preempts state regulations that “prohibit or have the effect 
of prohbiting the ability of an entity to provide any interstate or intrastate telecommunications 
serv~ce.’’’~~ In addition, as to mobile radio services, section 332 of the Act preempts state or lmal 
governments h m  regulating the ‘‘entry of or the rates charged by any commercial mobile service 
or an. unvate mobile seTv1ce.”’38 Do these provisions apply to any class of P-enabled service? 
Final, we seek comment regarding any other grounds upon which the Commission might form 
jurisdictional conclusions. What role could the States play in a federal regme? In addition, are 
there categories of IP-enabled services that can be regulated at both the state and federal level 
without interfering with valid Commission policy? If so, how? We seek comment on how 
section 2(b)’s reservation of state authority with respect to “intrastate communications service by 
wlre or radio” affects our jurisdictional analysis.l” 

V. APPROPRIATE LEGAL AND REGULATORY FRAMEWORK 

42. We invite commenters to address the proper legal classification and appropriate 
regulatory treatment of each specific class of P-enabled services they have idenhfied in response 
to the questions posed above The Act distinguishes between ‘Telecommumcations service[s]” 
and 44mfomation service[sJ,” and applies particular regulatory enhtlernents and obligations to the 
former cIass but not the latter.“” Thus, our analysis begins with an examination of the statutory 

134 

Maryland v FCC, 909 F 2d 1510, I515 (D.C. Cu 1990)) 
Texas qffice of Pub Utd Counsel v FCC, 183 F.3d 393, 422 (5th Cir 1999) (citing Pub Smv Cumm’n of 

As summanzed by the Supreme Court, federal law and policy preempts state actron: (1) when Congress 
expresses a clear intent to preempt state law, (2 )  when there is auinght or actual conflict between federal and state 
law, (3) where compliance with both federal and state law is in effact physically unpossiblc; (4) where there is 
lmphcrt m federal law a barrier to state regulation; ( 5 )  where Congress has legislated compl.thenslvdy, thus 
occupylns an entue field of replanon; or (6)  where the state law stands as an obstacle to the accomplihnt and 
execution of the fdl objecuves of Congress See Louisiana Pub S e n  Comrn’n Y FCC, 476 US. 355, 368-69 
(1986) (further citations ormned} The Court also notes that the "critical questron m any preemptlon analysis is 
always whether Congress rntended that federal regulation supersede state law” Id at 369 Additionally, the 
Supreme Court h a s  held that preemptmn may result not only from action taken by Congress but also h m  a federal 
agency achon that IS w b  the scope of the agency’s congressionally delegated authority See rd 

Oregon Wuste Sp v Dep’t ofEnvtl @ah@, 51 1 U S. 93,98 (1994). 136 

’” 47 U.S.C 9 253 

‘3a See 47 U S.C. 8 332(c)(3)(A) 

Id 5 lSZ@) 

See, e g. ) supra paras 24-27 IM 
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definitions as they apply to particular types of IP-enabled service. But, as described more fully, 
commentm must consider what policy consequences flow fiom a particular statutory definition. 
The Act reflects Congress’ attempt to balance numerous policy objectives. For example, 
Congress stated that the Internet should reman fiee from regulation.“’ But Congress also has 
stated public policy goals that would presumably continue to apply as communications networks 
evolve. For example, it has stated that universal service should be maintmed, that 
telecommunications equipment and services should remain usable by people with disabilities, 
that prompt emergency service should be available to the public through the 91 1 system, and that 
communications should be accessible to law enforcement officers acting on the basis of a 
lawfully obtaned warrant.’4z The Commission is empowered by statute to weigh these various 
objectives and craft regulatrons that specifically target the relevant features of VoIP and other IP- 
enabled services. Where the Act does not prescribe a particular regulatory treatment, the 
Commission may have authority to unpose requirements under Title I of the Act. Alternatively, 
the Commission may forbear h m  applying specific provisions. Finally, of course, the 
Commission is entitled to amend or revoke its own rules and regulations when the underlying 
circumstances no longer apply. Accordingly, we seek specific, pragmatic proposals that account 
for the technical, market, or other features that characterize IP-enabled services and that address 
the interrelationship between those features, the statutory text, and our policy goals. 

A. Statutory Classifications 

43. In this section, we examine the appropriate statutmy classification for each 
category of IP-enabled services identified by commenters in response to section HI, above. 
Although, as descnbed below, we do not believe that particular statutory classifications will lead 
inexorably to any particular regulatory treatment, these classifications are nevertheless important 
to our analysis. We therefore seek comment regarding the appropriate legal classification of the 
vanous types of IP-enabled savice identified Which classes of IP-enabled services, if any, are 
‘’telecommunlcations serVices” under the Act? Which, if any, are “information services”? How, 
if at all, does our conclusion today that Pulver’s Free World Dialup is an information service 
impact the classification of other IP-enabled smces? We note that the Act specifically excepts 
fimn the “information service” category activhes relating to the ‘”management, control or 
operation of a telecommunications system or the management of a telecommunications 

14’ 

for the Tntemet and other mteractwe computer semces, unfettered by Federal ar State regulatmn”). 
47 U S C 5 230 (stahng federal policy “to preserve the vlbrant and compemve free market that presently exists 

See 47 U.S.C. g255 (requmg manufacturer of telecommumcations eqwpment and prowders of 
telecomnumcations services to ensure that equipment and services are designed to be usable by mdlviduals wth 
disabilines, if readily achevable); 47 U S.C § 615 note (stahng federal policy to encourage and facihtate prompt 
deployment of a seamless, ubiquitous, and reliable end-to-end public 991 1” system), 47 U.S.C. 8 1002(a) (requiring 
carners to ensure that equipment, facilihes and services are capnble of provldmg authorized mrveihce to law 
enforcement agencies); see also 47 U.S.C. 254(c)( 1) (declaring importance of mahtamg universal acrvicc, defined 
as “an evolvmg level of telecomnmcaaons sentices that the Comssion shall establish penodlcally . . talang’ mto 
account advances in telecommun~ca~ons and mformahon technologm and services”). 

141 
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ser~ice.”“~ How, if at all, does this exception apply to IP-enabled services? What effect, if any, 
do judicial decisions - incluhg but not necesmly limited to those issued in Rrund X Internet 
Se~~ices v. FCC144 and Vonage Hddmgs COT. v Minnesota Pub. Utils. Cornm ’rP5 - have on the 
Commission’s discretion to classify IP-enabled services? More broadly, bow might statutory 
classifications rendered in this proceeding relate to the Cornmission’s previous tentative 
conclusion that DSL-based Internet access sewice is an “informahon Mere a 
commenter advocates treating a particular class of IP-enabled services as “ttelecommumcations 
services” and another class as “information semices,” we ask that the commentex address 
specificaIly the reasons why the charactenstics that differentiate or appear to make the two 
classes similar are relevant to the “telecommunications smice”/“infomation service” 
distinction. Finally, we seek comment regarding whether new and evolvmg technologies and 
services raise the possibility that a single Ip-enabled communications might comprise both an 
“infiormatmn service” component and a Yelecommunications service” component. 

44. Where apphcable, we also ask that comrnenters address the extent to which our 
previous interpretations of statutory terms are or are not smtable for proper classification of IP- 
enabled smces.  For example, Cornmission rules specify that the tam “enhanced services” 
include those services that “employ computer processmg applications that act on the . . . protocol 
. of the subscriber’s transmitted inf~rmation.~”‘~ Should we continue to accord this specific 
distinction dispositive weight when classifying services? Are there other regulatory 
interpretations of the Act’s ”telecommunications service” and “information service” definitions - 
including, for example, those set forth in the Stevens R e p ~ r f “ ~  - that should be revisited at t h i s  
time7 Finally, are there legal constrants on the Commission’s authority to revise its 
interpretation of these definibons, and if so, to what extent do such constraints preclude such 
revision? 

47 U S C 0 153I20). 

345 F.3d 1120 (9th CII 2003),petit~on.s for reh’gpendmg. 

290 F Supp 2d 993 (D Mrnn 2003), appealpending 

See Wzrelrne Broadbnnd NPRMat 3028, para 16; id at 3030, para, 20 

See, e g ,47 C.F R. 6 64 702(a) 

‘IB See Stevens Report, 13 FCC Rcd at 11543-44, para 88 (suggestmg &stmctlons based on whether service (1) 
holds itself out as provldmg voice telephony or facsunile transmission service, (2) does not require the customer to 
use CPE different from that CPE necessary to place an ordmary touch-tone call (or facslrnile transmrssion) over the 
public switched telephone network; (3) allows the customer to call telephone numbers assigned rn accordance with 
the North Amencan Numbemg Plan, and associated mtemafional agreements; and (4) iransnnts customer 
dormahon wthouf net change m form or content) 

14’ 
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B. Specific Regulatory Requlrements and Benefits 

45. We recognize that the nature of JP-enabled services may well render the rationales 
animatmg the regulatory regime that now governs communicatioris services inapplicable here, 
and that the disparate regulatory treatment assigned to providers of ‘?telecommunications 
serv~ces” and "information services” might well be inappropriate in the context of IP-enabled 
services, We thus ask commentem to address how we might alter the regulatory treatment that 
might otherwise accompany the statutory classification they urge for various classes of IP- 
enabled service. 

46. As mentioned above, Congress has provided the Commission with a host of 
statutory tools that togetha accord the Commiswon discretion in structuring an appropriate 
approach to P-enabled services. Title II of the Communications Act govems the regulation of 
telecommunications services. Similarly, Title VI governs the regulation of cable services. Title I 
of the Act confers upon the Commission ancillary jurisdiction over matters that are not expressly 
within the scope of a specific statutory mandate but nevertheless necessary to the Commission’s 
execution of its statutorily prescribed functions.149 Section 1 of the Communications Act 
established the Commission “[flor the purpose of regulating interstate and foreign mmmefce in 
communication by wire and rad10,”’~~ and section 4ji) authonzed the Comssion to ‘Lperfonn 
any and all acts, make such rules and regulations, and issue such orders, not inconsistent with b s  
Act, as may be necessary in the execution of its functions.”’5’ Ancillary jurisdiction may be 
employed, in the Commission’s discretion, where the Commission has subject matter jurisdiction 
over the communications at issue and the assertion of jurisdiction is reasonably required to 
perfom an express statutory obligation Is2 “Because the Commission’s judgment on how the 
public interest is best served is entitled to substantial deference, the Commission’s choice of 
regulatory tools” when these conditions are met will stand “unless arbitrary or capriciou~.”~~~ 

47. Second, with regard to telecommunications caniers and telecommunications 
services, the Commission is reqwed to forbear h m  applying a particular regulation or statutory 
provision if it determines that. (1) enforcement of the regulation is not necessary to ensure that 
charges are just and reasonable, and are not ~ n j ~ s t l y  or unreasonably discriminatory; (2) 
enforcement of the regulation is not necessary to protect consumers; and (3) forbearance is 

~~ ~ 

I” See, e g , Computer & Communicatrom Indus Ass’n v FCC, 693 F.2d 198, 213 
Comssion autbonty 111 t h ~  area “well settled") 

C CII 1982) (dcclanng 

1M 

I51 

152 

153 

4 7 U S C  8 1 5 1  

47 U S.C. 5 154(1). 

Seegenera& United Szafm v Southwarern Cable Co., 392 US. 157 (1968). 

Computer & Communrcatrons Indus Assh, 693 F.2d at 213 
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consistent with the public interest Is4 Use of this forbearance authority might be appropriate if the 
statutory classification accorded to a particular class of IP-enabled services leads to regulatory 
consequences that are neither necessary nor appropriate in the context of such SW~CES. 

48 In light of the statutory prerogatives described above, we ask commentem to 
describe which particular regulatory requirements and entitlements, if any, should apply to each 
category of IP-enabled serv~ce.’~~ In the sections that follow, we set forth particular requirements 
and benefits that may or may not apply to some or all IP-enabled s m c e s .  How would the 
particular statutory classifications urged by the commenter for various RJ-enabled services impact 
the applicability of each of the regulatory obligations and benefits descnbed below? For each 
class of senffce and each requirement or benefit, is the result appropriate as a matter of public 
policy? Specifically, are there reasons why the purposes of this requirement or benefit are more 
or less relevant in the context of IP-enabled services than they are in the context of traditional 
telephony s m c e s ?  Would there be any technical, economic, or other impediments to carriers’ 
compliance with the requirement or enjoyment of the benefit that are not present in other 
contexts in which it applies’ What consequences might application of a particular requirement 
or benefit have on investment and other pertinent busmess decisions? What pubbc interests 
should we consider, and how would a choice to apply, or not to apply, the particular requirement 
or benefit mplicate those interests? Assuming arguendo that the obligation or benefit does apply 
to some or all IP-enabled senices, we seek comment as to whether it should be applied 
differently m the context of those services, and whether we are authorized to apply it differently. 
Finally, to what extent, if any, could voluntary agreements entered into by IP-enabled service 
serve the purpose now served by regulation in the context of the legacy circuit-switched 
network? 

49. To the extent commenters argue that the default regulatory framework associated 
with the legal classification accorded to a given service is inappropriate, we seek comment on 
whether the Commission should use its forbearance authonty or Title I ancillary powers to 
modify that framework. We ask cornmentm who urge forbearance to address the specific 
section 10 cnteria as they relate to the  application of particular requirements or benefits to 1p- 
enabled services generally or individual IP-enabled services in particular. Similarly, to the extent 
that commenters urge that we apply requirements or benefits in contexts outside the express 
scope of a relevant statutory provision pursuant to our Title I jurisdiction, we seek comment on 

’’* 47 U.S.C. 5 160. Secnon lO(d) specifies, however, that “[elxcept as prowded m secbon 251(f), the Conrrmsslon 
may not forbear from applylng the requrrements of secbon 25 l(c) or 271 under subsechon (a) of tlus secbon unW it 
de temes  that those requuements have been fully lnrplemented ” See id 0 160(d). 

For example, one rmght questmn what it would mean to apply E91 1 obligahons on an lntemet retailer, or to 
t a d  an onlme newspaper offenng Smlarly, SO= obligabons may only be sensible m the context of Vow s m c e  
However, to ensure that whatever datmctions we ultmately draw among different IP-enabled serViccs are sound as a 
matter of law, technology, and public policy, we declme in this Nonce to foreclose any particulaT approach, and 
therefore frame our quesbons m tenns of all “IP-enabled services,” though some may only apply to parhcular types 
of servlce 
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whether the assertion of jurisdiction is reasonably ancillary to the Commission’s statutory 
responsibilities 

1. Public Safety and Disability Access 

a. Introduction 

50. The Commission is charged with ensuring that radio and wre communications n e  
comprehensively available to all zn our nation, that they serve the interest of the nabonal defense, 
promote the safety of life and property, and provide individuals with dmbilitits wth equivalent 
access to such services in the public interest. In addition, the Wireless Communications and 
Public Safety Act of 1999 (91 I Act) directs the Commission to “encourage and facilitate the 
prompt deployment of a seamless, ubiquitous, and reliable end-to-end infi.astructure” for public 
safety communications, and establishes 911 as the national emergency number to enable all 
citizens to reach emergency services directly and efficiently, whether they use a wireless or 
wireline phone.’” h thjs sechon, we seek comment on the public safety and disabihty acces~ 
implications of Tp technology and services.’” 

b. 911/E911 and CriticaI Infrastructure Deployment in IP- 
Enabled Services 

51. Efforts by federal, state, and local government, along with the significant efforts 
by wirelme and wlreltss service providers, have resulted in the nearly ubiquitous deployment of 
911 service. While 911 service for wirehe consumers has been in existence since 1965, 
wireless 91 1 service has been a requirement since 1996 The emergence of IP as a means of 
transmitting voice and data and providing other services via wireless, cable, and wireline 
communications has significant implications for meetmg the nation’s cntical i&astructure and 

’56 See, e g  , United States v. Midwest Video Corp,, 406 US. 649,661 (1972) (citing Southweskrw Cable GI ,392 
I J  S at 175) (upholdmg Comssion’s exercise of its Title I powers to regulate cornunity antenna teltvlsion 
(CATV) when the growth of that service “threatened to depnve the public of the vanous benefib of [the] system af 
local broadcastmg statrons that the Comrmssion was charged wth developmg and oversetmg”). 

‘57 47 U S C $ 615 note (e), see Wireless Communications and Public Safe@ Act of 1999, Pub. L. No. 106-81, 113 
Stat 1286 (codified at 47 USC $ 5  222, 251(e)) (91 1 Act) In enactmg the 91 1 Act, Congress found that emergmg 
technologies could be a cnbcal component of such an end-to-end infrastructure 

Is’ T h e  Department of Jushce has d o m e d  the Commission that It plans lo file a pmnon for rulemaking asking the 
Comrmssion to mimte a comprehensive rulemakmg to address law enforcement‘s needs relative to CALM See 47 
u S C §§ 1000 er seq The Cmmssion recogma the rmportance of e n s m g  that law enforcement’s requirements 
are fully addressed The Conmussion takes senously the issues raised by law enforcement agencies concemng 
lawfully authorized wetaps. Accordmgly, the Comrmssim plans to uuhate a rulemaking proccedmg u1 the near 
future to address the mtters we anticipate will be raised by law enfmemtnt, includmg the scope of scfyices that am 
covered, who bears respwshlity for compliance, the wlretap capabihes required by law enforcement, and 
acceptable cornphance standards. ’ l h s  Notice does not prejudice the outcome of our proceedmg on CALEA, and we 
wII closely coordaate our efforts in these two dockets 
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911 communications needs and for that reason we seek comment below on various aspects 
associated with determining the appropnate regulatory treatment for IP-enabled services. 

52. Under the Commission’s rules, there are two sets of requirements for 911 The 
first set, “basic 911,” requires covered caniers to deliver all 91 1 calls to the appropriate public 
safety answering point (PSAP) or designated statewide default answering point.”’ Basic 91 1 
service does not address what sort of information the PSAP should receive horn that call; rather 
I t  seeks to ensure the delivery of 911 calls. The Commission, therefore, also adopted 
requirements for covered Wireless c&em to be capable of delivering the calling party‘s call-back 
number and the calling party’s locahn These rules, referred to as the 
Commission’s “enhanced 91 1” (E91 1) rules, are currently being phased in across the country and 
deployment of E91 1 :apability is ongoingi6’ 

53. Against this backdrop, we seek comment in this proceding on the potential 
applicabihty of 91 I ,  E911, and related critical infrastructure regulation to VoIP and other P- 
enabled services. AS an initial matter, we have previously found in the E911 Scope Order that 
the Commission has statutory authonty under Sections 1, 4(i), and 25l(e)(3) of the Act to 
determine what entities should be subject to the Commission’s 91 1 and E91 1 rules.’62 However, 
in deciding whether to exercise our regulatory authonty in the context of IP-enabled services, we 
are mindful that development and deployment of these services is in its early stages, that these 
services are fast-changing and likely to evolve in ways that we cannot anticipate, and that 
imposition of regulatory mandates, particularly those that impose technical mandates, should be 
undertaken with caution. How should we weigh the potentid public benefits of requifig 

159 

l6O See R e v ~ ~ z a n  of the Cornmmmn‘s Rules to Ensure CompntzbthJt with Enhanced 911 Emergency CaIling 
Sptems,  CC Docket No 94- 102, KM 8 143, Report and Order and Further Nohce of Proposed Rulemaking. 1 1 FCC 
Rcd 18676, 18689-18722, paras. 24-91 (1996) Recogmzmg the challenges of implemmtatmn of E911 
requirements, the Comssion adopted a phased implementation plan for the covered cmm. Phase I 
implementafion, which requires a covered camer to transmt a 9 11 caller’s call-back number and cell s~te to the 
appropnate PSAP, began on April 1,  1998 See 47 C-F R 5 20 18(d). Phase II implementahon, whch rcqulrcs a 
covered carner to Bmmt a 91 1 caller’s location mformatmn to the appropnate PSAP, bcgau 011 October 1,2001 
See 47 C F.R. 6 20 18 (e), (h) 

See 47 C F.R $5 20.1 8@), 64.3001 

See 47 C.F.R 0 20.18. 

16‘ Revwion of the Commissron ‘s Rules to Ensure Compatrbtlity Wrih Enhanced 911 Emergency Calling Sysierns, 
Amendment of Pam 2 and 25 fa Implement the Global Mobile Personal Communicurions by Saiellue (GMPCS) 
Memorandum of Understandzng and Arrangemenu; Petition ofthe Nuaonal Teiecomntunicutiom und Information 
Admrnrsrrorion to Amend Pan 25 of the Commlssion ’s Rules to Estubhsh Emrssions LImitr for Mob& and Portable 
Emth Stations Operating in the 1610-1660 5 MHz Band, Docket Nos CC Docket No 94-102, IB Docket No. 99- 
67, Reparl and Order and Second Further Nufrce ofProposed Rulemakmg, FCC 03-290 at paras. 13-15 (rel. Dcc. 1, 
2003) (E911 Scope Order) h the E921 Scope Order, the Comnnssim found that it had authority under sections 1, 
4{i), and 25l(e)(3) of the Act, 47 U S.C. 4§ 151, 154(i), 251(e)(3), to determine whether the public merest requred 
that a provlder of a particular service should be required to provlde 9 1 1 E 9  I I to its customrs, and If so, to what 
extent and in what m e  frame such covered service should be subject to the Comnmsiw’s 91 lE911 reqwements. 
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emergency calling and other public safety capabilibes agrunst the risk that replabon could slow 
technical and market development? We seek comment on whether the natural evolution of IP- 
enabled services over the course of the next few years will lead to technological unprovements 
and cost savings in the transmittal of and response to emergency information, interoperability 
among public safety entities, and other elements of cntical hfrastructure needed to provide for 
public safety and homeland security in accordance with the Commission’s statutory obligations 
and regulatory objectives. We recognize, too, that IP-enabled services may enhance the 
capabilities of PSAPs and first responders - and thus promote public safety - by providing 
infonnahon that cannot be conveyed by non-IP-enabled systems. Therefore, before we make any 
decision with respect to regulation, it is important that we develop a fuller understanding of the 
ways in which IP-enabled senices or IP protocols can facilitate 911, E911, and cribcal 
mfiastructure deployment and reduce attendant costs, both currently and in the future.. We next 
ask commenters to address the technical and operational capabilities of current VoIP and other 
IP-enabled services to work with 91 1 service. We seek comment on whether IP-enabled services 
are technically and operationally capable of complying with the Commission’s basic 91 1 service 
rules to ensure that calls are directed to the appropriate PSAP.’Q In particular, we seek coment  
on issues relating to the routing of IP-initiated 911 calls to PSAPs, and the potentid for IP- 
enabled services to provide a viable and cost-effective alternative to the dedicated 91 l-trunking 
facilities in use today. Are there multiple techmcal methods by which VoIP providers could 
route calls? We also seek comment on ways in which current IP-enabled service providers seek 
to provide a similar service to thelr customers. 

54. We also seek comment on whether VoIP and other IP-enabled services we 
technologically and operationally capable of delwenng cdl-back and location information, 
enhanced 91 1 service, ox to provide analogous functionalities that would meet the intent of the 
911 Act and the Commission’s regulations. We seek comment on whether there are multiple 
technical methods by which VoIP providers could provide call-back and location information? 
Are minimal technical requirements necessary, and what solutions can potentially provide them 
most effectively and efficiently? We note that the Hatjield Report,’” which we commissioned in 
2002 to provide an independent analysis of technical issues associated with the implementation 
of enhanced 911 services, examined IP technology as a potential solution to such issues. 
Moreover, some vendors of V o P  equipment clam to have resolved the technical problems 
associated with transmitting location and call-back to the appropriate PSAP through software 
upgrades.’65 To the extent that there is data on whether these software solutions meet ox provide 
some functionality useful in meeting the Commission’s E911 requirements, we request 
commenters to provide such data In additlon to considering software-based solutions, are there 

See 47 C.F.R 45 20 1S(b), 64 3001 

IM See generally Dale N Hatfield, A Report on Technical nnd Operanonal Zsmes Impacting the Provision of 
Wrreless Enhanced 911 SewrceJ <http://gullfoss2.fcc.gov/prodltcfslreEtr? 
n a ~ v e _ o r g d f = p d f & i d ~ d o c ~ n ~ 5  1 3 2962 39> (Ha @eZd Report)- 

See Encore Networks, Inc., Helping L E O  CurnpijJ w~th Local Regulations for E911 Services (Visited Feb. 7, I65 

2004) <http://www fastcomm comlzu-e9 I 1 htm> 
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other location solutions that equipment manufacturers could provide to enable a PSAP to identify 
the location of an IP-based 91 1 “caJ:er”7 Should the Commission &stmgu~sh between classes of 
IP-enabled service providers based on the method by which they provlde these capabilities? 

55 In the E911 Scope Order, we idenhfied four cnteria as relevant to determining 
whether particular entities should, m the public interest, be subject to some fonn of 91 1/E911 
regulation: 1) the entity offers real-time, two-way swltched voice service, interconnected with 
the public switched network, either on a stand-alone basis or packaged with other 
telecomumcations services; 2) customers using the s m c c  or device have a reasonable 
expectahon of access to 91 1 and enhanced 91 1 services; 3) the semce competes with tracLtional 
CMRS or wireline local exchange senice; and 4) it is technically and operationally feasible for 
the service or device to support E91 1 We also stated that other factors could inform our 
decision as We seek comment on whether there are IP-enabled services, and VoIP 
services in particular, that satlsfy these four critena. In view of the variety of IP-enabled 
services, and their very different functlonalities, we also seek comment on whether these four 
criteria provide ?he appropriate analytical framework for determinmg whether and to what extent 
IP-enabled services should fall within the scope of our 911 and E911 regulatory framework. 
Should any of these cnteria be modified, weighed differently, or replaced? Should altemahve 
critena be considered? 

56. Assuming that we find IP-enabled services in general or certain services in 
particular to fall within our E91 1 “scope” criteria, we seek comment on how best to achieve our 
policy obje:-:ves for ensuring the availability of 911 and E911 capability. Should the 
Commission extend 91 1 and E91 1 reqmrements to such services, and if so, by what means and to 
what extent? We emphasize that we do not presume at this point that direct regulation would be 
requued, and we specifically seek comment on the effectiveness of alternatives to direct 
regulation to achieve our public pohcy goals. For example, in December 2003, the National 
Emergency Number Association (NENA) and the Voice on the NET (VON) Coalition reached a 
voluntary agreement on approaches to provide VolP subscribers with basic 911 m c e ,  and to 
work together to develop solutions that may lead to VolP subscribers receiving enhanced 911 
functionality.168 We seek comment on the potentia3 for similar agreements among public safety 
trade: associations, commercial IP-stakeholders, consumers, and state and local E91 1 coordinators 
and administrators. To what extent can voluntary consensus, rather than regulation, spur 

‘- See E9J1 Scope Order at paras 18-19. 

Id. atpm 19 

See VON Coalition and NIENA, Public Sajep nnd Innternel Leaders Connect on 911, Press Release @tc I ,  168 

2003) ( s e w  forth agrement far bow two industry groups WIU work togethtr as VoIP IS deployed). Among other 
thmgs, NENA and VON agreed that far “service to customers usmg phones that have the functionality and 
appearance of conventional telephones,” 91 1 access would be provided wthm a reasonable m o d  of three to SIX 
months, and “prior to that tune [sewice promdm would] &om customers of the lack of nccess.” The agreement 
also stated that VoIP providers would work wth local officials as the providers mtroduced their m c t s  lnto those 
local areas on ways to provide 9 1 1 access 

167 
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deployment of IP-enabled E911 services? Should the Commission seek to facilitate voluntary, 
inclusive agreements similar to the NENNVON agreement? Would promulgation of best 
practices or technical guidelines promote the provision of effective IP-based E91 1 services? If 
we conclude that mandatory requirements are necessary, how can we provide for technological 
flexibility so that our rules allow for the development of new and innovative technologies? 

57. We also seek comment on the time frame in which we should consider 911 and 
E911 regulatory issues in the IP context. We note that the rapid growth, proliferation, and 
evolution of IP-enabled services and platforms, both now and in the future, may make timely 
regulatory assessment and response difficult. However, we recognize that the 911 Act 
establishes 91 1 as the nabonal emergency number and requires the Commission to play an active 
role in promotmg the deployment of a widespread network for public safety CommUnications. 
Thus, we ask whether it may be appmpmte to impose a requirement that some or all IP-enabled 
voice services provide 911 functionality to consumers and seek comment on this proposal. In 
light of the rapid pace of innovation in JP technology and services, and the potential for these 
innovations to yield future public safety benefits, we seek comment on whether consideration 
should be given to rehining h r n  imposing E9 1 1 or related regulatory obligations an IP-enabled 
s m c e s  until these services are better established and more widely adopted by consumers. At 
the same time, we seek to avoid a scenario in which a decision to impose E91 1 requirements at a 
future date would requme costly and inefficient “retrofitting” of embedded IP infrastructure. 
Therefore, we seek comment on how best to balance these considerations. We also seek 
comment on how IP-enabled service providers, public safety entities, and other affected parhes 
cm best ensure that them forward planning in business and technology development allows for 
the possibility of future implementahon of Wenabled E911 services without the need for 
retrofitting. 

c Disability Access 

58. We seek comment on how we should apply the disability accessibility 
requirements set forth in sections 255 and 251(a)(2) to any providers of VoP or other IP-enabled 
services.’@ In September 1999, the Commission issued an order adopting rules to implement 

Secnon 255 requres a maaufacrurer of telecommu~llcations equipment or CPE to ensum that such eqwpmt  1s 
designed to be accessible to and usable by mdwduals wtfi dmbiiities, if readily achievable, and requiTts a provider 
of a “telecommurucabons service” to ensure that sta service is accessible to and usable by people with dlsabiliats, if 
readily aclxlevable See 47 U S C. 9 255 Where these goals are not readily ach~evablc, sect~on 255 requues that tk 
equpment or service be made compatible wth penpherals or speciahed CFE connnonly wed to allow access to 
people wth disabilities See 47 U S C. Q 2SS(d) Finally, section 251(a)(2) prohiits teiecodcations carriers 
from mtallmg network features, funct~ons, or capabllibes that do not comply wth the guidelmes and standards set 
forth m secbon 255 See 47 U S C 0 2Sl(a)(2)- 

169 

Secnon 255, adopmg dehuons frm the Axraericans w~th Disabilities Act (ADA), defines the term “diwibility” 
to mclude “a physical or mental ltnparrment h t  substantially limits one or more of the major life activities of such 
m&vlhl ,”  “a record of such unpamnent,” or the state of %emg regarded a9 having such an impairmnt.” See 42 
U.S.C. J 12102(2)(A), see also 47 US C. Q 255(a)(1) (adoptmg ADA dcfiuitmn by reference). The Commission’s 
( c o n m d  . )  
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sections 255 and 251(a)(2) (Disability Access Order),’” which included a Notice of Inquiry 
regarding, among other things, section 255’s applicability in the context of “Internet telephony” 
and “computer-based equipment that replicates telecommunications fun~tionality.””~ We invite 
commenters here to refresh the record compiled in response to that Notice of Inquiry. We ask 
that commenters address the range of questions presented above in relation not only to the “IP 
telephony” services that were the focus of the prior Notice, but also with regard to the full range 
of other IP-enabled services at issue here. Specifically, do and should the rules established in the 
qisabrlify Access Order apply in the context of VoIP or other IP-enabled services? We note 
specifically that in the Disability Access Order, the Commission relied on Title I to apply section 
255 obligations to providers of voicemail and interactive menu services, both of which were 
deemed “information ~ervices .”~~~ Would that approach be appmp~ate With regard to any 
providers of VolP or other IP-enahled services that we deem to be “information services’? 

59. Section 225 of the Communications Act requires common carriers offenng voice 
telephone service to also provide Telecommunications Relay S m c e  (TRS) so that persons with 
disabilities will have equal access to the telecommunications network.’” Beyond traditional 
TRS, which requires the use of a teletypewriter (TTY), the Commission has implemented this 
mandate by determining that two IP-enabled services, 1p Relay and Video Relay Service (VRS), 
are forms of TRS.I7’ In both scenmos, the Commission determined that TRS, as defined, was 
(Cmtmued from prtvious page) 
regulahws rmplementmg secbon 255 specifically define “readdy achevable,” “usable,” “accessible,” and other 
pertmat terms. See 47 C.F R 5 6 3 

See generully DlsabrlrQ Access Order, 16 FCC Rcd 6417. Among other thugs, the Comrmssion ( I )  reqwred 
manufacturexs and service providers to develop processes to evaluate the accessibility, usability, and campatibihty of 
covered services and equlpment, see Disability Access Order, 16 FCC Rcd at 6429-33, paras 21-30; (2) requved 
manufacturers and service providers to ensure that mfonnat~on and documtnration provlded m comechon wth 
equipment or s m c e  be accessible to peopie wth d~sabd~hts, where readiry achievable, and that employee tramg, 
where provlded at all, account for accessibility requirements, see i d ,  (3) reqwed the maximum feasible deployment 
of acctssibihty fkatrrres that can be mcorporated mto product den- see id at 6440-42, paras. 49-54; and (4) 
prolubrted telecommunica~ons camers from installmg network fames, f lni-~~ns,  or capabditles that do not comply 
wth the accessibility requirements set forth elsewhere III the Order, see Id. at 6435-37, paras. 3742. 

”’ 
‘’l 

110 

Id at 6483, para 175; see generally id at 6483-87, paras 173-85. 

See rd at 6455-62, paras 93-108 

47 U S C 4 225. TRS enables an mdividual wth a hearing or speech disability to commurucate by telephone or 
other dewce with a heanng mdivldurtl. T ~ I S  is accomplished through TRS faciliues that are s t a f f 4  by apecdly 
ualned commumcahons assistants (CAS) usmg special techology. The CA relays cmvemttm~~ between persons 
using vmous types of assistwe commumcahon devices and persons who do not rcquue such asns~vc dmces. See 
generally Telecommunications Relay Servrces rand Speech-to-Speech Services for lndrvidzials with Heanng and 
Speech Duabrhtim, CC Docket No, 98-67, Report and Order and Further Notice of Proposed RulemalMg, 15 FCC 
Rcd 5 140, para. 2 (2000) (improved TRY Order di F N P M )  

”‘ IP Relay functions m a s m l a r  manner to tradinonal TRS except that mtead of a TTY, whch IA generally linked 
to the PSTN, the text IS provided to, and received from, the C O m m C B b O f l s  assistant (CAI wa the TRS COIISU~~T’S 
computer or other Internet-enabled dewce See generally Provwzon 0-  mprovd Telecommunicutrons ReIq 
Servicer and Speech-To-Speech services for Indivrduals with Hearing and Speech Disabilities; Pention for 
(contmued ) 
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not limited to “telecommunications” and that Congress intended the term “telephone 
transmission services” to be interpreted broadly to iinpltment section 225’s god to “msm that 
interstate and intrastate [TRS] are available, 10 the extent possible and in the most efficient 
manner, to hearing-impaired and speech-impaired mdividuais in the United  state^.""^ We seek 
comment on how these interpretations should inform our deliberations as we consider the 
appropriate classifications for IP-enabled services W e  also note that current or hture IP-enabled 
services may facilitate communications by individuals with disabilities more effectively than 
traditional technologies. To what extent, if any, will the advent of IP-enabled services improve 
traditional services designed to ensure access by persons with disabilities? 

60. Relatedly, we seek comment on how migration to IP-enabled services will affect 
our statutory obligation to ensure that interstate and intrastate telecommunications relay services 
are available to heanng-impmred and speech-impaired individuals. Section 225 created a cost 
recovery mechanism whereby providers of eligible TRS services are compensated for the 
“reasonable costs’’ of providing Interstate TRS’76 and reqwed the Commission to prescribe 
regulations ensuring that those costs “be recovered from all subscribers for every interstate 
service and costs caused by intrastate telecommunications relay services shall be recovered h m  
the intrastate jurisdi~tion-’’~~’ We seek comment Egarding how other decisions we make in this 
docket might affect contributions to the Interstate TRS Fund, and how, if at all, the Commission 
should amend its rules in light of the increasing use of IP-enabled services. We also seek 
comment on how any change in OUT TRS rules will sect the provision of intrastate TRS by the 
states. 

2. Carrier Compensation 

61. The Commission seeks comment on the extent to which access chargedm should 
apply to VolP or other IP-enabled services.’m If providers of these senices are not classified as 
(Contloued from previous page) 
Ciunficunon of WorldCum, Inc CC Docket No. 98-67, Declaratory Rulmg and S e c d  Further Notice of Proposed 
Rulemahng, 17 FCC Rcd 7779 (2002) (IP Reiay Order) TRS is a te lecomcanons relay service that allows 
p m m  wth heanng or speech dsabihes who use sign language to commmcate with the CA m sign language 
(rather than by text) through mdeo equipment A video llnk allows the CA to view and mterpret the party’s signed 
ConversaQon (and vlce versa), and then relay the conversahon back and forth wth the other party to the call (the 
voice calla). In almost all cases, the wdeo llnk LS provided over the Internet. See Improved TRS Order & F N P U ,  
15 FCC Rcd at 5152-54, paras 21-27 

IPReIuy Order, 17 FCC Rcd at 7783, para. 10 

See 47 U S C 4 225(d)(3), 47 C.F R 5 64.604(c)(5)(111)(E) 

47 U S.C 6 225(d)(3) Under OUT existmg rules, every carrier prowding mmtate telecommunications services 
must contnbute to the Interstate TRS Fund on the basis of end-user telecommunimnom revenues See 47 C F.R 
8 64.604( c)(5){ixi)(A). 

17’ Sechon 69 5@) of the Comssion’s rules states that “[cJamer’s c d e r  charges shall be computed and assessed 
upon all lntertxchange camtrs that use local exchange swtchmg faciliixs for the p~avlsion of mterstate or foreign 
telccommumcations services ” 47 C.F.R. 5 69 5 To keep local telephane rates low, access charges tmditlonally 
have exceeded the forward-lookmg economic costs of providmg access services. See Intercarrier Compensation 
(contmued. . . .) 

‘76 
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interexchange carners, or these services are not classified as telecommunications services, should 
providers nevertheless pay for use of the LECs’ switching facilities? As a policy matter, we 
betieve that any service provider that sends traffic to the PSTN should be subject to sirmlar 
Compensation obligations, irrespective of whether the trafic originates on the PSTN, on an IP 
network, or on a cable network. We maintam that the cost of the PSTN should be borne 
equitably among those that use it m similar ways. Given this, under what authority could the 
Commission require payment for these services? If charges should be assessed on these services, 
should they be the same as the access charges assessed on provlders of telecommunications 
services, or should the charges be computed and assessed differently? How should different 
charges be computed and assessed? By seeking comment on whether access charges should 
apply to the vanous categories of service identified by the commentem, we are not addressing 
whether charges apply or do not apply under existing law Ip 

62. If, on the other hand, VoIP or other IP-enabled services are classified as 
tefecommcations services, should the Commission forbear fiom applymg access charges to 
these services, or impose access charges different from those paid by non-IP-enabled 
te1ecommur;catmns service providers? If so, how should different charges be computed and 
assessed? :, commemters believe charges should be assessed, must carriers pay access charges, or 
should they instead pay compensation under sectmn 251@)(5) of the Act?’” Would assessment 
of rates lower than access charge rates require mcreases UI mversal service support or end-user 
charges? If no access charges, or different charges, are assessed for VoIP and IP-enabled service 
providers’ use of the PSTN, would identification of this traffic result in significant additional 
incremental costs? 

(Conhnwd from previous page) 
N P W ,  16 FCC Rcd at 9614, para. 7 (citmg Federal-State Joint Board on Universul Servzce, CC Docket No. 9645, 
Report and Order, 12 FCC Rcd 8776 (1997) (Fzrst Universal SEWICC Report and Order)) 

Smce 1983 the Comrmssion has exempted enhanced semce providers (ESPs) from the payment of c a t a n  
mterstate access charges (the “ESP exemption”) See Tmplemenrutton ofrht Local Competrtion Provrsions in the 
Tekcornmunrcahom A d  of J 996, Jnntercmrier Compensation for ISP-Bound Traflc, CC Docket Nos. 96-98,99-68, 
Order on Remand and Report and Order, 16 FCC Rcd 9151, 9158, para. 11 (2001) (ISP Remand Order) (citing 
M i T N A l T  Market Structure Order, 97 FCC 2d at 715, para 83), see also ESP Exempnon Order, 3 FCC Rcd at 
2633, para 17, Access Charge Refpm, CC Docket Nos 96-262, 94-1, 91-213, 95-72, First Report and Order, 12 
FCC Rcd 15982, 161 33, para 344 (1 997, (Access Charge Refarm First Repun and &der). Consequently, E!3Ps arc 
treated as end users for the purpose of applylng access charges and are, therefore, enhtled to pay local busmess m?es 
for thar connecbons to the LEC central offices and the PSTN See ISP Remand Order, 16 FCC Rcd at 9158, para 
11 (clung ESP Exemption Order, 3 FCC Rcd at 2635 n 8, 2637 11-53), see also Access Charge Refom Farst Reporr 
ond Order, 12 FCC Rcd at 16133-35, paras 34448. 

Thus, we expressly preserve the Comssion’s flexlbility to address one or all of the pebhons dmussed above 
by issuing a declaratory rulmg or d m g s  before the cuhnation of the mstant proceedmg. We also expressly 
preserve the Commission's flexlbility lo address the Intmcamer Compensation and Universal ServIce proceedmgs 
currently pendmg before the Comrmssion before the cuIrmnatlon of the instant proceedmg See Intercomer 
Compensafwn NPRM, 16 FCC Rcd 9610 (2001); UntversaI S m c e  Further NPRM, 17 FCC Rcd 24952 (2002). 

Section 251(bK5) requires LECs to “establish reciprocal cornpensahon arrangements for the transport and 18 I 

terrmnatmn of teIecommmcat1ons.” 47 U.S.C. 6 25 1@)(5) 
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3. Universal Service 

63. We seek comment on how the regulatory classification of IP-enabled services, 
incluQng VoIP, would affect the Commission's ability to fund universal service. Many of these 
issues have already been raised in the Wzreline Broadband NPRM, and we encourage parties to 
incorporate into this docket prior filings in that proceeding that are relevant to our inquiry here. 
In the Wirehe  Broadband N P M ,  the Commission sought comment on whether facihbes-based 
broadband Internet access providers are required to contribute, pursuant to its mandatory 
authority,'" or should be required to contribute to universal service, pursuant to its permissive 
authonty.'" In h s  proceeding, we broaden that inquiry by asking commenters to address the 
contribution obligations of both facili ties-based and non-facilities-based providers of IP-enabled 
services. These questions are also intertwined with issues raised in OUT separate Universal 
Semce Contributron Methodology proceeding, whch explores possible ways to refom our 
current methodology for assessing universal service contributions.'" We leave questions of 
whether to reform the current methodology to the separate Unrversd Service Contribwkorr 
Met hadology proceeding. 

64. If certain classes of IP-enabled services are determined to be infomation services, 
could or should the Commission require non-facilities-based providers of such services to 
cantribute to universal service pursuant to its permissive authorjtp Would such providers 
"provide" telecommumcations? If the Commission were to exercise its permissive authority over 
facilities-based arid non-facilities-based providers of IP-enabled services, how could it do so in 
an equitable and nondiscnrninatory fashion? Would the Commission identify specific services 
that are subject to its perrmssive authonty? How would providers of IP-enabled services identify 
the portion of their IP-enabled service revenues that constitute end-user teltcommunicabons 
revenues? If certain IF-enabled services are infomation services, the Commission has 
determined that such services would be subject to federal jurisdiction. Which entity is providing 

lB2 See 47 U S.C 0 254(d) Stcnon 254(d) states that "[t)very t e l ecodcat lons  camcr that provides mmtatc 
t e l t c ~ c a ~ o n s  s m c e s  shall contriiute" to mversal m c e .  Thls sect~w is often referred to as the 
ComnussIon's mandatory contnbubon authmty. 

IB3 Wirelrne Broadband NPIPM, 17 FCC Rcd at 3053, para. 74; see also Stevens Report, 13 FCC Rcd at 11570, 
para 139; 47 U 5 C 0 25qd) Se&on 2541d) states that "[a]ny other provlder of mtmtatc telecomnumcahons may 
be r e q w d  to contribute _. if the public mterest so reqwes." l k s  section IS ofim rtferred to as the Commtssion's 
permisswe contnbution authonty 

I M  See Federal-State Joint Board on Universal S m c e ,  I998 Biennial Regularmy R m a v  - Streumbned 
Contnbtrtor Reporting Requirements Assocrated with Adminutration of Teiecommunrcations Relay S m c e ,  North 
Amencan Numbenng Plan, b c a l  Number Portability, and Universal Service Suppori Mechanisms, 
Telecommvntcafwns Sernces for Individuals wth Hearing and Speech Disabilitiar. and the Americans with 
Duabilihes Act of 1990, Admintsfration of she North Ameracan Numbmng Plan and Norzh Ameman Numbering 
Plan Cost Recowry Contnbutaon Factor und Fund Sue, Number Resource 9firnlzahon. Tekphons Number 
Portobtlity, Truth-m-BiI?tng and Billing Format, CC Docket Nos 96-45, 98-171, 90-571, 92-237, 99-200,95-116, 
98-170, Report and Order and Second Further Nokce of Proposed Rul- 17 FCC Rcd 24952,24984-24998, 
paras. 66-100 (2002). 
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telecommunications in t h s  instance and how can we identify the interstate revenues, if any, 
associated with t h e  provision of such teIecommunications? If the Commission determines that 
other IP-enabled services are not information services, how would providers of such services 
identify their interstate and international telecommunications revenues? If IP-enabled services 
are not subject to contributions, what would be the magmtude of the forgone contribution 
revenues over the next five years? Does the advent of IP-enabled services weigh in favor of any 
specific reforms currently under consideration in our Universal Service Contn’hutzon 
Methoddogy proceeding?185 For example, under a telephone number-based methodology, VoIP 
providers that utilize telephone numbers would be subject to assessment. Under a connections- 
based methodology, providers of broadband connections used to provide VolP could be subject 
to assessment. 

65, In addition to considering the impact of our classification decision on funding the 
Universal service support mechanisms, the Commission must also evaluate how the regulatory 
dassificabon of IP-enabled services would affect the Commission’s universal sewice support 
mechanisms.’S6 Previously, the Commission concluded that the generic universal service 
definition in section 254(c)( I) IS “explicitly llmited to telecommunications ser~ices,”’~~ At the 
same tune, the Commission found that the statute provided the authonty to support a broader 
class of services, including Internet access, an information service, for schools and librmes.’8a If 
IP-enabled services, or specific classes of services, are information services, would the 
Commission need to revisit its interpretation of section 254(c)(1) in order to include such 
services in the list of supported ~ervices?”~ We seek specific comment on how the regulatory 

Universal s m c e  programs consist of support to subsidme loop costs, and, III some cases, mtchmg costs of 
eligible camm servicing he-cost arcas, and Lifehne/Lmnk Up, whch provldes support to low-mconme consumem 
far telephone service and mstallabon Section 254 o f  the Act codified the Conmussion’s hstoncal cornrrutmmt to 
Iwversal service, dlrectmg the Comrmssion to establish policies to preserve and advance Universal s m c c .  The 

xe” services that are currently supported by wversal service include. slagle-party m c e ;  voice grade access to 
the public swtched network, DTMF signalmg or its functional equivalent; access 70 emergency services; access to 
operator services, access to lnterexchange s m c e s ,  access to directory asslstancc; and tall lumtatmn services for 
qualifymg low-mcome c o n s u m s  See 47 C F R 4 54 101 Sechon 254 also dlrected the Commission to create 
mechanisms tu enhance access to advanced t e l t c o m c a ~ o n s  and mformatmn services for schools, libraries and 
rural health care providers, rcspcmvely Currently, the schools and libranes m e c b m  provldes suppwt for 
telecom?n.micahons s m c e s ,  lnternet access, and lnternal connections. whle the m d  healthcare mechatllsm 
provides support for telecommunications services and internet access All of these mechamsms are referred to 
coilechvely as ‘ b v e r s d  sewice ” 

186 

Fzrsl Umversai Service Report and Order, 12 FCC Rcd at 9009. para 437 187 

”’ I d ,  see oiso 47 U.S.C. $ 254(c)(3), (h)(l)(B). The U.S Court of Appeals for the Fifth Clrcuit upheld the 
Commrss1on’s detwrmnanon that it had the authmty to support non-teIecommnicatioions serylccs for schools and 
libranes See Texas office of Pub Uta1 Counsel v FCC, 183 F 3d at 439-43 

Even though advanced sewices are not dlrectly supported by federal universal WMCG, “[Comssion] pol~~res 189 

do not lmpede the deployment of modem plant capable of provtdmg access to advanced services.” Federal-State 
Joint Board on Universal Service, Multt-Assoctotznn Group (MAG) Plan for Regulahon of Interstate Services of 
(continued , , , .) 
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classification of P-enabled services would impact each of the current universal service support 
mechanisms - high cost, low income, schools and libraries, and rural health care programs - and 
whether any rule changes are necessary in light of our ultimate classification decision. We also 
seek comment on whether the advent of VoIp or other P-enabled services requires any 
modifications to our rules to fulfill the requirements of section 254(e) and 254(k).190 Tn 
particular, how can the Commission ensure that services supported by universal service bear no 
more than a reasonable portion of the costs associated with facilities that are used to provide both 
supported semices and unsupported services? 

66. We seek comment more broadly on how potential migration to P-enabled 
services will affect our statutory obligations to support and advance universal 
Commenters should describe whether migration to IP-enabled services might lessen eligible 
telecommunications cmers’ (ETCs) ability to maintain existing circuit-switched networks and 
deploy new packet-switched networks. In some instances, P-enabled providers reach end-user 
customers using Ioops that are currently supported by universal service. To what extent would 
classificahon of ZP-enabled services, or specific classes of such services, as infornabon s m c e s  
affect the eligibility of rural and non-rural ETCs for high cost support? Will migrabon to P- 
enabled services lower or raise the cost of providing sewice on the public switched network or 
IP-enabled platforms? We fully recognize that many P-enabled services are delivered over 
network infrastructure that traditionally has been supported by Universal sewice. We seek to 
develop a recard on whether there 1s a fundamental need to reexamine our universal service 
paradigm if conmers increasingly are utilizing other platforms, unsupported by universal 
service funds, to fulfill their communications needs. 

4. Title III 

67. As noted above, IP-enabled services can be provided over any broadband 
ptatfonn, includmg a wireless platform, and there are numerous examples of wireless providers 
offfering such services. IP-enabled services may also mvolve the use of wireless technology in 
combination with other platforms, e.g., a VoP call may originate fiom a mobile device and 
terminate on a wireline or cable platform. To the extent that providers of IP-enabled services use 
wireless technology to deliver such services, they fall within the ambit of Title ID of the Act, 
(Cunmued horn prewous page) 
Non-Pnce Cap lncumbeni Local Exchange Comers and Interexchange earners, CC Docket Nos. 9645, 00-256, 
Fourleenth Report and Order, Twenty Second Order on Kcconsidcrahn, 16 FCC Rcd 11244, 1322, paras 199-200 
(2001) C’Fourteenth Report and &der’’), recon pendtng (‘The public swtched telephone network i s  not a single- 
use network Modern network mfrasucture can provide access not only to voice services, but also to data, graphcs, 
video, and other sewices.“); see also Federal-State Joint Board on Unrvwsol Service, CC Ducket No 96-45, Order 
and Order on Reconsideranon, 18 FCC Rcd 15090, 15095, para. 13 (2003) jdescnimg ‘ho barnem” pollcy). 

*w Sectlon 254(e) states that support shall only be used for the provision, mamtenance, and upgrading of facilities 
and s m c e s  for whch the support IS mtended. 47 U.S.C. 6 254(e). Section 254(k) dso requires that s m e e s  
supported by mversal service bear no more than a reasonable share of the jomt and m m u  costs of the fachtkes 
used to provide these s e m c e s  47 U S C 0 254(k) 

19’ 47 U.S.C. 5 254(b) 
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which provides the structure for the Commission's regulation of spectrum-based services, 
including broadcasting and all other services that use radio waves Moreover, w i t h  Title III, 
Section 332 provides a specific framework for regulation of commercial mobile radio service 
(CMRS) providers Section 332 provides that CMRS providers are common carriers subject to 
the provisions of Title It, but it also authonzes the Commission to forbear fiorn applying Title II 
prowsions it determines are inapplicable." Accordmgly, in implementing Section 332, the 
Commission has forborne fiom applying most Title II economic regulation to CMRS providers 
based on the competitive nature of the CMRS marketplace.'" In addition, Section 332 limits 
state regulation o f  CMRS by preempting states from regulating the entry of or rates charged by 
CMRS providers." 

68. In light of this statutory fimework and history of forbearance, we seek comment 
on what effect Title IIJ may have on the provision or regulation of P-enabled services provided 
over, in whole or in part, a wireless platform. Does Title I l l  require us to treat such services 
diffsrently fiom other IP-enabled services? We note that Title ILI does not expressly identify or 
distinguish wireless servlces based on whether they are IP-enabled. Does Title El apply to IP- 
enabled wireless services and other wlreless services 111 the same way? We also note that most of 
our rules govmng the iicensmg and operation of wireless services, particularly commercial 
services, are technology-neutral except to the extent necessary to prevent interference among 
competing spectrum uses. We thus seek comment on whether the Commission should make any 
distinctions among wireless provlders of P-enabled services based on the nature of their 
spectrum use (e g , fixed/mobile, licensedunlicensed). 

69 We also seek comment on the impact of Secbon 332 on P-enabled services 
offered by CMRS providers. Section 332(c)(1) provides that CMRS providers are common 
Garners subject to the provisions of Title II, but it also gives the Commission authmty to limit 
Title II regulation of CMRS.197 Accordingly, in implementing Section 332, the Commission has 
reftamed fiom applying most Title II economic regulation to CMRS provlders based on the 
compehtwe nature of the CMRS marketpIace.'m In addition, Section 332(c)(3) preempts states 

See Etle 111 - Pravxrons Rehtmg b Radio, 47 U S C $5 301 et seg 

'93 47 u s c 8 332 

47 US.C 332(c)(l). 

See generally CMRS Second Reporr and Order, 9 FCC Rcd 141 1, 

47 U.S C $ 332(c)(3) 

SeChOn 331(cX1) of the Act provides that the Comsslon may specify any provisian of T ~ t l e  II, other tban 
Sectlons 201, 202, and 208, as snappiicable to CMRS provlders if it finds certam mtena specified by the statute to 
have been met. 47 U.S.C. 8 332(c)(1) Since this provision was adopted, the Comnnssion has obtained broader 
forbearance authonty wth respect to all telecommunicahons providers under Secnon 10 of the Act 47 U.S CA 
§ 160. 

195 

'% 

197 

See generally CMRS Second Report and Order, 9 FCC Rcd 14 1 1. 198 
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from regulating the entry of or rates charged by CMRS providers.lW Thus, to the extent that 
CMRS providers offer VoIP or other IP-enabled CMRS services that we classify as subject to 
Title II, we believe that the statutory provisions of Section 332 apply, i e ,  states are preempted 
from regulating entry or rates of such services, and the Commission may limit their regulation 
under Title II. We seek comment on this analysis. We also seek comment on whether there is 
any reason that the Commission’s existing deregulatory policies wth respect to Title Ix regulation 
of CMRS should not apply uniformly to P-enabled CMRS as well as other CMRS. 

5. Title VI 

70 Wenabled services, such as VoIP, also can be - and ofken are - provided over 
cable facilities. What impact, if any, should the provision of broadband over cable plant have an 
the Commission’s treatment of IP-enabled services? What effkcf, if any, does Title VI of the Act 
have on any potential regulation of cable-based P-enabled s e ~ v 1 c e s 7 ~  If the Commission 
determines that IP-enabled services, or any particular class of IP-enabled Services, are 
telecommunicatrons services, should the Commission forbear h m  applying certain Title II 
provisions to cable promders’ offenng IP-enabled s m c e s ?  Alternatively, if the Commission 
determines that some or all IP-enabled services constitute information services, could the 
Commission use i t s  ancillary jurisdiction to appIy any Title II-like obligation to any cable 
providers of IP-enabled semces? If so, what is the basis for an exercise of that authority? 
Finally, 1s any class of IP-enabled services properly classified under the Act as “cable seTyice’’?zo’ 
If so, what regulatory requirements, if any, would apply to those services? Specifically, should 
any class of VoIP or other IP-enabled sewice be construed to be a ‘%able service” far franchising 

’* 47 U.S.C. 1 332(c)(3). States may pebUon the Comssron for authonty to regulate CMRS rates based on 
c m m  statutory cntma, but no state has been granted such authmty to date 

2w See 47 W S C $9 521 er seq , 47 C.F.R $8 76.1 et xq For example, Title VI and our Implemcntmg rules 
govern the wdeo programmtng that a cable operator must carry, see 47 U S.C. §§ 534, 536, 531, establish d e s  that 
prevent a cable operator from uufa~ly wtbholdmg affiliated video probgammmg from other cable operators and 
satellite broadcast providers, see 47 U S C 5 548; cstabhsh horizontal cable ownership huts, see 47 U.S.C. 4 
533(1)(1), and establish and l m t  the authonty for local fianches to regulate cable operators, see 47 U.S.C. §§ 541 
et seq 

ao’ The term “cable service” maas 

(A) the one-way transmssion to subscnbtrs of (I) video programmug, or (n) other programrmng sewice, and 
(E) subscnber interactmn, if any, which IS requmd for the stltct~on or use of such video programmhg or other 
programrmng service 

47 U.S.C. 9 52216) “Video programming’’ means “programg provided by, M generally considered comparable 
to programmmg provided by, a television broadcast stat~on.” 47 U.S.C. 0 522(20). “Other programrmng senice” 
means “infomt~on h a t  a cable operator makes available to all subscribers gemrally.” 47 U S.C 5 522(14). The 
term “mteractwe on-demand sewice’’ mans “a service provldmg video prograrmning to s u b s m i  over swrtcbed 
networks on an on-demand, pomt-to-pomt basis, but does not lnclude services providmg wdeo prograrrnmng 
prescheduled by the programmmg prowders.“ 47 U S C 522( 12) 

47 



Federal CommaaicatiQns Commission FCC 04-28 

purposes?2o2 In responding to these questions, we ask commenters to explsun whether the 
Commission should make any distinction among categories of cable providers for regulatory 
purposes . 

VI. OTHER REGULATORY REQUIREMENTS 

A. Consumer Protection 

71. In this section, we seek comment on whether it is necessary to extend the 
customer proprietary network information (CPNP) requirements and other consumer protections 
afforded in the Act to subscnbers of VolP or other IF-enabled services. Fmt, section 222 of the 
Act restricts telecommmcations carriers’ use and disclosure of CPNI.’m In section 222, 
Congress recognized both that telecommunications caniers are UI a unique position to collect 
sensitive personal rnformation and that customers maintain an important privacy interest m 
protecting this informahon horn disclosure and dissermnation. We seek comment on whether 
the CPNI requirements should apply to any provider of VoIP or other IP-enabled services. 

72. Second, we seek comment regarding a number of other consumer protections set 
forth rn the Act and Commission rules For example, section 214 of the Act requires common 
c m e r s  to obtain Commission authorization before constructing, acquinng, operating or 
engapg in transmission over lines of communications, or discontinuing, reducing or impainng 
telecommunications service to a c~mmUnify .~~ Section 258 of the Act prohibits “slamrmng” by 
requinng that any ‘Yelecommunicat~ons carrier’’ must adhere to authorization and verificahon 
procedures prescnbed by the Commission when submitting and executing canier chmges.lo5 
Violators are liable to the subscnber’s properly authorized canier for all charges collected.20s 
Moreover, under sections 201 and 258 of the Act, the Commission has adopted “Truth-1n- 
Billing” rules to improve consumas’ understanding of their telephone bills.m7 Finally, the 

’O’ See 47 U.S C 5 522(6)(A), (14). 

*03 47 US-C # 222 CPNI IS defined to include “(A) informatron that relates to the quantity, techcd 
configurat~on, type, destmabon, locahon, and amount of use of a telecommumcations service subscn’bed to by any 
customer of a telecommmcatlons camer, and that IS made avarlablt to the camer by the customer solely by vutue 
of the camer-customer relahonshp, and (B) mformatlon contained III the bills pertamg to telephone exchange 
service or telephone toll service received by a customer of a camcr ” 47 U S C 5 222@)(1). 

M4 47 U S C 9 2 14. See, e g , Verimn Telephone Compnnier Section 63 71 ApplicaRon tu Disconrrnue Expanded 
Interconnection Service Through Phyyicul Collocation, WC Docket NO. 02-237, order, 18 FCC Rcd 22737,22742, 
para. 8 (2003) (applymg five factors to d e t e m e  whether ‘”reasonable subsbtutes are available” to consumers). 

’Os 47 US C 8 25X(a) 

206 47 W.S C. 9 258(b); see also 47 C F R. 4 64.1170 

See 47 C.F R $4 64.2400-64 2401 Among other things, a telephone bill must: (1) be accompatlled by a brief, 
clear, non-rmsleadmg, plaln language descnptmn of the semce M services rendered; (2) idenafy the service provrder 
associated wlth each charge; (3) clearly and consp~cuously identify any change m sewice prowder; (4) idenw those 
charges for which non-payment wll not result in discomecnon of the customeh bmc local s m c e ;  and (5 )  provide 
at least one toll-fiee number for customers to call to mquue or mspute any charges on the bill. The Connnission also 
(contmued. ..) 
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Commission has adopted rules pursuant to section 226 of the A c P  to ensure that customers are 
able to reach their preferred long distance camers h m  public telephones and receive sufficient 
information about the rates they will pay for operator services at public phones and aggregator 
locations such as hotels, hospitals, and educational institutions.2Dg We seek comment on whefher 
these btlling-related requirements - or any other consumer protections not discussed here2" - 
should apply to any providers of VoIP or other IP-enabled services. 

B. Economic Regulation 

73 We also seek comment on whether various traditional economc regulations set 
forth in Title II and Commission rules should be applied to any class of IP-enabled s m c e  
provider. Among other hngs, Title Il requires all common carriers of interstate or foreign 
communications by w e  or radio to prowde those cornmumcatsons upon reasonable request at 
rates, classifications, and practices that are just and reasonable;2" prohibits common carriers from 
unjustly or unreasonably discriminating in "charges, practices, classifications, regulations, 
facilities, or services" against similarly situated third-party customers;Z'a and requires providers 
of telecommunications service to interconnect directly or indrectly with the facilihes and 
equipment of other such p~oviders.~'~ Further, the Act imposes additional requirements upon 
LECs, including, for example, the obligation to provide nmber p~rtability.~" The Act also 
entitles providers of telecommunications services to use certain incumbent LEC network 

(Contmued from previous page) 
d e t e m e d  that camers should use standard labels on bills when refemng to lrne item charges relating to federal 
regulatory achon, such as uversa l  service fees, subscnber h e  charges, and local number portability charges. See 
Truth-in-Billing and B z h g  Format, CC Docket No. 98-170, Report and Order and Further Notice of Proposed 
Rulemakmg, 14 FCC Rcd 7492, 7503, 7523, paras. 21, 50 (1999), reconsiderunon granted m part, Order on 
Reconsideranon, 15 FCC Rcd 6023 (ZOOO), Errata, 15 FCC Rcd 16544 (Corn. Car. Bur. 2000). 
2oa 47 U S.C 4 226 Sechon 226 is also referred to as the 'Telephone Operator Consumer Services Improvement 
Act" (TOCSIA). See 47 U S C 0 226(a)(2) (defmg "aggregator~'), (a)(9) (defining ''provider of operator 
services") 

See 47 C.F.R $5 64.703-64.710 
2'o See, e g  ,47 U S C 8 223 iprohiblting obscene or harassmg telephone calk); 47 U S C Q 228 (rcgulatmg pay- 
per-calI services). 
"' 47 U S.C. 6 201 Secbon 201 also is the bas= for the C o r n s a m ' s  authanty to wlpose BCCHS charges on 
interexchange c a m a s .  See generally mfru Secbon V 3.2.  In additxm, pursuaat to sectmn 201, U S carriers are 
required to make mtexnational settlement payments to terrmnate mternational tFaffic unless they arc exempted €tom 
such payments on certam routes or receive a walwr. 

z12 47 u s c * 202. 
47 U.S.C. $ 251(a)(l); see ulso, eg, 47 US.C 45 203(a) (tequmg common cmers to t i le ~ t h  the 

Comrmssion tariffs for mterstate and mternahod wire and radio comumcatmns) 

See 47 U S.C. 5 25 I@) (rtquumg those telecomnumcabom d e r s  classified as LECs to offer services for 
resale, to provide number portability, to offer dialmg panty, to promde access to tlghts-of-way; and to "enter into 
reciprocal cornpensahon arrangements for tbe bansport and tennuLatmn of telccommuILlahons") 
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elements on an unbundled basis and at cost-based rates.*” Ful ly ,  under the Commission’s 
Computer Inquiry decisions,216 “facilitres-based common carriers” are required to provide the 
basic transmission services underlyng their enhanced services on a nondiscrjrnmtory basis 
pursuant to tmffS.217 

74. While several of the regulatory obligations discussed in previous sections of this 
Notice may have general applicabiIity to any entity that seeks to offer voice services, many of the 
“economic” regulations set forth here have been wntten to apply specifically to cases involving a 
monopoly service provider using its bottleneck facilities to provide services to a public that is 
without significant power to negotiate the rates, terms, and conditions of those services. With the 
advent of competition in markets for telecommunications services, the Commission has tailored 
the application of these requirements, reserving application of the must stringent for carriers 
considered “dominant.”z’8 As a threshold matter, therefore, we seek comment on whether any of 
these economic regulations are appropriate in the context of IP-enabled sewices, given that 

2’5 See 47 U S  C 5 25 I (cl(V; Review of the Sectton 251 Unbundling Oblrgatrons oJIncumbent Local &change 
Carriers. Implementation of Local Cornpetifrun Pravisms of thha Telecommunications Act of 1996; Deployntenr of 
Wtreline Services U&ing Advanced Telecomrnunicatrons Capabih@, CC Docket Nos. 01 -338, 96-98, 98-147, 
Report and Order and Further Nonce of Proposed Rul-, IS FCC Rcd 16978 (2003) (Trzmninl Review 
Order), corrected by Errata, I8 FCC Rcd 19020 (2003), penhow f i r  rmew pwding, United States Telecom Ass ’n 
Y FCC, D.C Cir No. 00- 101 2 (and consolidated cases) 

’16 See Mrehne Broudbund NPRM, 17 FCC Rcd at 3036-40, paras 3342 (providing detailed summary of the 
tustory and requirements of the Computer Inquiry regme). 

217 See Computer II Final Order, 77 FCC 2d at 415-16, para. 83 BOCs have more specific obllgatibns under the 
Computer Inquzly regune, though either “comparably efficient mtercomectmn” (CEI) or “open network 
archtecnue” (ONA). See generally Compufer 111 Phma I Order, 104 FCC 2d at 1039-42, paras. 155-165 
(descnbmg ONA requirements); id at 1064, para 21 4 (desmbmg CEI rcqulrements) 

We note that the Comrmsslon h,ts proceedmgs pending before it c o n c m g  whether it should modify or 
e l m t e  the Cornpurer Inquiry rules as they apply to Wirehe facilities See, e g , Wirelrne Broadband N P M ,  17 
FCC Rcd 3019; Computer TI1 Further Remnnd Proceedzngs 3 d  Operating Company Provmion of Enhanced 
Servrcm, I998 Biennial Regulatory Revzew of Computer III and ONA Safepar& and Requirements, CC Docket 
Nos 95-20, 98-10, Further Nmcc of Proposed Rulemakmg, 13 FCC Rcd 6040 (1998). We do not seek to review 
those issues in lhrs NoQce. Rather, ow request for comment is lmted to the applicanon of those rules to IP-enabled 
SWK , as we have defined that tern above. 

11 has been the Comssion’s policy to detanff non-dommant camas 1 ~ 1  order foster competition in the market 
for mterstate, domeshc, metexchange telecommurucations services by subjecnng these caners to “the sane 
IncenbVeS and rewards that firms m other competinve markets  onf fro at." Poltcy and Rules Concerning the 
Interstate, Interexchange Markerplace, CC Docket No 96-61, Second Report and Order, 11 FCC Rcd 20730, 
20732-33, paras 3-4 (1396) By contrast, the Comrmssion contmues to treat mcumbent LECs as dommant camefs 
and, absent a specific finding to the contrary for a pamcular market, these camers m m  subject to tanff filmgs, 
tan€€ support and pnmg rcqulrements. See. e g , Review of Replawry Requirements for Incumbenz LEC 
Broadband Telecommunicarions Sewm$, CC Docket No 01-337, Notice of Proposed Rulemaking, 16 FCC Rcd 
22745, 22747-48, para. 5 (2001) (Incumbent LEC Broadbund NF‘RM) In addrbon, ~fl the Camrmsaon’s 
Compelrnw &mer proceedmg, the Commission rtmovtd many of the sectmn 214 obligatmns imposed on non- 
dormnant camers See id at 2275 1-52, para 9 
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customers often can obtain these services from multiple, intermodal, facilities- and non-facilities- 
based service providers.”’ Specifically, we s a  mmment on (1) what regulations, if any, would 
apply to each class of IP-enabled services, given the legal classification urged for that class; (2) 
whether, for services classified as ‘~elecommunications services,” we should use our forbearance 
authority to remove a particular obligation or entitlement;z2P and (3) whether, for services 
classified as “information services,” we should exercise our ancillary jurisdiction to impose a 
particular obligation or entitlement. In answering these questions, we ask that commenters 
specifically address the market conditions that form the rationale for economic regulation in the 
context of the legacy network, and the extent, if any, to which the market for IP-enabled sewices 
calls for application of similar regulation. 

C. Rural Considerations 

75. We note that this Commission has repeatedly recognized the unique challenges 
facing rural carriers.2” Because rural carriers generally have higher operating and eqwpment 
costs, wbch are attributable to lower subscriber density, small exchanges, and a lack of 
economies of scale, the Commission has histomally not adopted one-size-fits-all policies that 
might impede rather than support the provision of affordable service by rural c a R i e ~ s . ~  We have 
sought comment, above, on the implications of our decisions in this docket for the universal 
service support mechanisms, including our high cost fund. In addition, we note that rural 
incumbent LECs derive a significant portion of their revenues from access charges. How might 
the jmsdictional analysis, set out above, affect the level of intrastate access charges that these 
camers receive? We invite cornmenters to address whether our pohcies for IP-enabled semces 
have other implications for rurai c o m w t i e s  and the providers which serve them. 

D. Other Considerations 

76. FmalIy, we seek comment on other implications of our decisions m h s  docket. 
First, we seek comment on the potential international lmphcations raised by the use IP-enabled 
services, such as the potenha1 impact on mternational settlement ratesm and the ability of 

For example, we note that the Comrmssion has exercised its forbearance a u h t y  several ttmes wth respect to 
CMRS providers because it deterrmned that consumers have competitive choices available to them See, e g , CMRS 
Second R g ~ r t  and Order, 9 FCC Rcd 141 1 (declmg to apply the requlremnts contarned in secbons 203, 204, 
205,2 1 1, and 2 14 of the Act to CMRS providers), see also 47 C.F.R. 4 20.15. As noted above, the D.C Circuit has 
recently affirmed the Commission’s approach See supra note 123 (citmg 0 d u . v  FCC, 352 F,3d 415). 

2m We note that section 10(d) prohihts the Commission fiom forbearing from the apphcahon of sechon 25t(c) 
unless it determines that the latter provision has been ‘‘fidly implemented.” See 47 U.S.C. 4 1Wd). To the extent 
corrnnenters urge forbearance from applicanon of that subsectlon, we ask that they address this section lO(d) 
llnlllatlon. 

*” See, t g , Foumenrh Report and Order, 16 FCC Rcd at 11302, para 145 

Id 

z’ 

(contmued . . ,) 
See international Setilements Policy Reform, Internotionol Settlement Rates, IB Docket NOS 02-324, 96-26 1, 
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consumers to take their IP CPE overseas and conhue to make and receive calls."4 We also ask 
parties to comment on whether the growing use of Ip-enabled services presents any foreign 
policy or trade issues."5 Further, we seek comment whether any action relating to numbering 
resources is desirable to facilitate or at least not impede the growth of IP-enabled senices, while 
at the  same time contmuing to maximize the use and life of numbering resources in the North 
Amencan Numbering Planm 

77. To the extent that we determine IP-enabled services are information services, we 
seek comment on whether there are any other policy priorities that we should consider. For 
example, to what extent, if any, do ow policy priorities for Ip-enabled services assume an 
underlymg open network architecture? Will our decisions in this proceeding affect the incentives 
of facilities-based IP service provlders to provide network access to non-facilities-based IP 
service providers? Will the incentives of facilities-based and non-facilities-based IP service 
providers differ? How should our policies differ with a closed or proprietary architectwe? 
Similarly, are there customer pnvacy issues, separate from those raised in section 222 of the Act, 
that this Commission should consider? 

(Contmued &om previous page) 
17 FCC Rcd 19954,19961, para 7 (20021 1 clnng Inrernanonal Settlement Rdm, IB Docket No 96-261, Report and 
&der, 12 FCC Rcd 19806, 19904-05, p m  2 16 ( 1997); Report and Order on Reconsidcrabon and Orda L 'fting 
Stay, 14 FCC Rcd 9256 (1999), aff'dsub nom Cable & Wireless PL C, v. FCC, 166 F.3d 1224 @.C. Cir 199L 

z' See Dan GtUnmr, Intenel Cak IO Challenge Phone Companies, San Jose Mercury New, Jun 8,2003, at 2003 
WL 19867191 (descnbrng consumers in Japan usmg a telephone number assigned to area code 415, whch is 
assigned to Califoma), h p a  Raman, UK Phone Numbers On mer Here, The Hindu Business h e ,  at 2003 W L  
66051291 (reportmg that Umted Kmgdom company offers phone numbers assigned to the U.K m India) 

Currently, the Comssion requires common camers to ob- secbon 214 authoruabon to provide Umted 
States-intemabonal s m c e  See 47 CF.R $$ 63.12, 63.18 This authozatition process provides the Executrve 
Branch an opportun~ty to rwiew apphcatmns for nat~onal security, law enforcement, foreign policy, and tmde issue1 
prior to the c a n e r  hunatmg intermbod service. See Rules and Polines on Foregn Participanon in the US 
Teleconmunzcations Market, IB Docket Nos 97-142, 95-22, Report and Order and Order on Reconsiderahon, 12 
FCC Rcd 23891,239 19-2 1, paras. 6 1-66 (1 997) (explarmng that the Comssion accords deference to the expnhsc 
of the Executwe Branch regardmg issues of national secunty, law enforcement, foreign policy, and trade policy 
related to an internahonaI secbon 2 14 applicahon), Order on Reconsidcrabon, 15 FCC Rcd 18 158 (2000). 

225 

The -act of IP-enabled ser; ices on nutnbermg resources has been raised by members of the North Amencan 
Numbenng Council (NANC), OUT federal advlsory comttee on aumberrng issues, at a number of recent NANC 
meetmgs, mclud~ng those held November 19-20,2002, January 22,2003, March 19,2003, September 25,2003, and 
November 5 ,  2003 See NANC Meehng Minutes (vwted Feb. 7, 2004) 
Chttp f/~.fcc,gov/wcb/tapdManclnanfrmnu h t d > .  Moreover, several members of NANC prepared two whte 
papers on the effect of VoP on numbering resouTccs for presentation at the January 22, 2003, and March 19, 2003 
NANC meebngs. See BellSouth et al., VOIP Numbermg Imum (visited Feb. 7, 2004) attp //www nanc- 
chau a ~ ~ o c s / N o v / N o v 0 2 V o ~ - ~ t e _ P a p e r  doc>; AT&T, VOIP Numbenng Issues - Much Ado About Nothing? 
(1 an 22, 2003) <http-//w.nanc- chalr.or~docs/nowg/Jan03_A1T_V0IP_PaperI doc> Finally, the hdustry 
N~mbenog Cormnittee of the Alliance for Telecommmicahons Industry Solutions prepared a "Report on VoP 
Numbenng Issues" for presentation at the November 5 ,  2003 NANC memg See <http://www.nanc- 
charr,org/docs/nowg/JJan03_BellSouth_VO~~Co~~uhon d o e  (wsittd Fcb. 7,2004). 

226 
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78. Further, what are the impacts of our decisions on consumers’ ability to bring 
section 208 complaints against IP senice providers? Similarly, will there be any impact on the 
ability of IP service providers to bring enforcement actions against carrim or other providers? 
Will our decisions have any affect on the Commission’s ability expeditiously to address 
complaints between IP service and facilities-based carriers? To the extent that P-enabled 
services, or some subset thereof, are considered to be information services, would state 
CotllIfllssions have the authonty to resolve interconnection or service-related disputes? As a 
general matter, what role should state and local governments play With respect to these issues?u7 
How would that change under various approaches outlined rn the item? 

VII. PROCEDURAL MATTERS 

A. Ex Parte Presentations 

79. This matter shall be treated as a “permit-but-disclose” proceeding in accordance 
with the Commission’s ex puns  rule^.^^ Persons making oral ex parte presentations are 
reminded that memoranda summarizing the presentations must contain summaries of the 
substance of the presentahons and not merely a listing of the subjects discussed. More than a one 
or two sentence descnption of the views and arguments presented is generally required.229 other 
requirements pertaining to oral and written presentations are set forth in section 1.1206@) of the 
Commission’s rules. 

B. Comment Filing Procedures 

80. Pursuant to sections 1.415 and 1.419 of the Conmussion’s rules,m interested 
parties may file comments within 60 days after publicahon of this Notice in the Federal Register 
and may file reply comments within 90 days after publication of this Notice h the Federal 
Register. All filings should refer to WC Docket No. 04-36. Comments may be filed using the 
Commission’s Electronic Comment Filing System (ECFS) or by filing paper copies.u‘ 

81. Comments filed through ECFS can be sent in electronic form via the Jntmet to 
<http://www.fcc.gov/e-file/ec~.htrnl>. Only one copy of an electronic submission must be filed. 
In completing the transmittal screen, commentem should include a full name, postal sewice 

See, e g , Letter fiotn Matthew C. h s ,  C o w l  for Nahonal League of Cities et a]., to Marlene H. DartEh, 
Secretary, Federal Cormnurucatians Conmussion, WC Docket Nos. 02-361,03-45,03-211 & 03-251, at 4 (filed Jan. 
16, 2004) (stating that ‘‘local governments should receive adequate rent for use of public land or 0th publie 
resources”) 

228 47 C F.R $5 1.200 et seg. 

229 See47CF.R I 1206@)(2). 

47 CF.R 54 1415,l 419. 

See Ekctromc Fdmg of Documents m Rulemalung Proceedmgs, 63 Fed. Reg. 24 12 1 (1 998). 
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mailing address, and the applicable docket number, which in this instance is WC Docket No. 04- 
36. Parties may also submit an electronic comment by Internet ernail. To obtain filing 
instructions for e-rnail comments, commenters should send an e-rnad to ecfshelp@fcc.gov, and 
should include the followng words in the regardmg line of the message: “get form<yOur e-mail 
address>.” A sample form and directions wl l  be sent in reply. 

82. Pmes who choose to file by papa must file an onpal and four copies of each 
filing. Parties filing by paper must also send five (5) courtesy copies to the attention of Janice M. 
Myles, Wireline Competition Bureau, Competition Policy Division, 445 12th Street, S.W., Suite 
5-C327, Washington, D.C. 20554, or via e-mail janice.myles@fcc.gov. Paper filings and 
courtesy copies must be delivered in the following manner. Filings can be sent by hand or 
messenger delivery, by commercial ovemight courier, or by first-class or overnight U.S. Postal 
Service mail [although we continue to experience delays in receiving U.S. Postal Service mail) 

83. The Commission’s contractor, Natek, hc., will receive hand-delivered or 
messenger-delivered paper filings for the Commission’s Secretary at 236 Massachusetts Avenue, 
N.E,, Suite 110, Washington, D.C. 20002. The filing hours at this location last itom 8:OO a.m. to 
7:OO p.m. All hand deliveries must be held together wth rubber bands or fasteners. Any 
envelopes must be disposed of before entemg the buildmg. Thxs facility is the only location 
where hand-delivered or messenger-delivered paper filings or courtesy copies for the 
Commission’s Secretary and Commission staff will be accepted. 

84. Commercial overnight mail (other than U S  Postal Service Express Mail and 
Prionty Mail) must be sent to 9300 East Wampton Drive, Capitol Heights, MD 20743. 

85. U.S. Postal Service first-class mail, Express Mail, and Pnonty Mad should be 
addressed to 445 12th Street, SW, Washington, D.C. 20554. 

86. All filmgs must be addressed to the Cormmssion’s Stmemy, Office of the 
Secretary, Federal Commmcations Commission. 

87. One copy of each filing must be sent to Qualex International, Portals II, 445 12th 
Street, S.W., Room CY-B402, Washington, D.C. 20554, telephone 202-863-2893, facsimile 202- 
863-2898, or via e-mal qualexint@aol.com. 

88. Each comment and reply comment must include a short and concise summary of 
the substantwe arguments rased in the pleading. Comments and reply comments must also 
comply with section 1.48 and all other applicable sections of the Commission’s rules.13z We 
direct all interested parties to include the name of the filing party and the date of the filmg on 
each page of their comments and reply comments All parties are encouraged to utilize a table of 
contents, regardless of the length of their submission. 

u2 See 47 C.F R. 5 1.48 
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89. Filings and comments may be downloaded from the Commission’s ECFS web 
site, and filings and comments are available for public inspection and copying during regular 
business hours at the FCC Reference Information Center, Portals II, 445 12th Street, SW, Room 
CY-A257, Washington, D.C. 20554. They may also be purchased fiom the Commission’s 
duplicating contractor, Qualex International, which can be reached at Portals I& 445 32th Street, 
SW, Room CY-B402, Washington, D.C. 20554, by telephone ai 202-863-2893, by facsunile at 
202-863-2898, or via e-mal at qualexint@aol.com. 

C. Accessible Formats 

90. To request materials in accessible formats for people with disabilities (braille, 
large print, electronic files, audio fomat), send an e-mail to fcc504@fcc.nov or call the 
Consumer & Governmental Affairs Bureau at 20241 8-053 1 (voice), 202-418-7365 (tty). 

D. Initial Regulatory Flexibility Analysis 

91, As required by the Regulatory Flexibility Act, 5 U.S.C. 5 603, the Commission 
has prepared an Lnltial RegulatoIy Flexibility Analysis (IRFA) of the possible significant 
economic impact on small entities ofthe policies and rules addressed in this document. The 
IRFA is set forth in Appendix A. Wntten public comments are requested on the W A .  These 
comments must be filed in accordance with the same filrng deadlines as comments filed in 
response to this Notice of Proposed Rule Making as set forth in paragraph 80, and have a 
separate and distinct heading designating them as responses to the IRFA. 

VIII. ORDERING CLAUSES 

92. Accordingly, IT IS ORDERED that pursuant to the authority contained in sections 
1, 4(i), and 41j) of the Communications Act of 1934, as amended, 47 U.S.C. §§ 151, 154(i), 
15401, this Notzce of Proposed Rulemaking IS ADOPTED. 

93. IT IS FURTHER ORDERED that the Commission’s Consumer and 
Governmental Affairs Bureau, Reference Infomation Center, SHALL SEND a copy of this 
Nodice of Proposed Rulemaking, rncluding the W A ,  to the Chief Counsel for Advocacy of the 
Small Business Administration, in accordance with the Regulatory Flexibility Act.U3 

FEPERAL COMMUNICATIONS COMMISSION 

Marlene H. Dortch ( 
Secretary 

233 See 5 U S C. 4 603(a). 
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